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October 2003


Conference of the Parties to the Convention on Biological Diversity

Ninth Meeting (COP 9)

Bonn, 19-30 May 2008

Biodiversity of inland waters

(Item 4.8 of the Provisional Agenda)

Information and Guidance on the Allocation and Management of Water for Maintaining Ecological Functions in Transboundary River Basins
	Summary
· WWF welcomes the Information Doc. UNEP/CBD/COP/9/INF/4, assessing the role of the UN Convention on the Law of the Non-Navigational Uses of International Watercourses (UN Watercourses Convention) and the UNECE Convention on the Protection and Use of Transboundary Watercourses and International Lakes (UNECE Water Convention) in enabling interstate cooperation towards the conservation and sustainable use of aquatic biodiversity in transboundary river basins;
· Calls on COP-9 to urge CBD Parties to accede to/ratify and implement the UN Watercourses Convention, as a key legal and policy framework for supporting activities under the CBD Programme of Work on Inland Waters Biodiversity; and 

· Invites CBD Parties to assess the national and regional applicability and relevance of the UN Watercourses Convention and to join the awareness-raising initiative carried out by WWF and various partners to support and inform the processes for the convention’s entry into force and future implementation (please visit www.panda.org/freshwater/unconventions).

Background: In 2006, COP-8 adopted Decision VIII/27, under the work programme on invasive alien species, urging the world’s nations to ratify and implement the UN Watercourses Convention. Here, WWF calls on COP to reiterate that call—this time in the broader context of the CBD Programme of Work on Inland Waters Biodiversity. Such a decision would be in accord with the wide-ranging scope of the UN Watercourses Convention, which goes far beyond invasive species, and also would support ongoing multi-stakeholder efforts, at the global, regional, and national levels, to raise awareness of the importance of cooperation between watercourse states and on the convention’s role in that regard. The decision in question would not affect a country’s sovereign right to choose not to become a party to the UN Watercourses Convention.


Contents:
I. Introduction. II. An Overview of the UN Watercourses Convention. III. The UN Watercourses Convention and the CBD. IV. Key Provisions of the UN Watercourses Convention for Biodiversity Conservation and Sustainable Use. V. Why Reiterate the Content of a Previous COP Decision?
I. Introduction
According to the 2005 Millennium Ecosystem Assessment, “freshwater ecosystems tend to have the highest proportion of species threatened with extinction.... The use of two ecosystem services—capture fisheries and freshwater—is now well beyond levels that can be sustained even at current demands, much less future ones.” 
 Improving “transboundary water allocation and management” could advance significantly the goal of reducing biodiversity loss in freshwater ecosystems. 
As recently affirmed by a UNDP representative, “shared waters are the rule, not the exception, underscoring the need for joint, multi-country cooperation to ensure that the numerous benefits of shared waters are used to both catalyze poverty eradication while maintaining the natural resource base upon which we all depend.”
 Freshwater does not conform itself to political boundaries within or between nations. There are 263 transboundary river basins around the globe, covering half the Earth’s surface and crossing the territories of 145 countries. Such basins are home to 40% of the world’s population and generate around 60% of global freshwater flow.
 

Cooperation between all co-watercourse states is indispensable for ensuring the large-scale, basin-wide application of the ecosystem approach in international watercourses, with a view to protecting the living resources and ecosystems dependent on those watercourses. The CBD does require cooperation between its parties. Nonetheless, the CBD is not tailored to the specific goal of fostering and guiding collaborative interstate action in the promotion of transboundary integrated river basin management. This is where the UN Watercourses Convention comes in.

The principles and rules of the UN Watercourses Convention are in harmony with the CBD. In addition, the convention focuses specifically on the problems and issues that typically arise in the management and utilization of international watercourses. Those provisions will strengthen and develop the regulatory framework in place for ensuring the conservation and sustainable use of freshwater biodiversity in transboundary watersheds. 

The CBD’s Strategic Plan emphasizes the need for cooperation between all relevant international instruments and processes to enhance policy coherence. It is thus appropriate for COP, as the convention’s decision-making body, to become engaged in the process for entry into force of the UN Watercourses Convention.
II. An Overview of the UN Watercourses Convention

The UN Watercourses Convention
 establishes a framework for cooperation among co-riparian states on the use, management, and protection of international watercourses for present and future generations. The convention requires 35 parties to become effective. There are currently 16 contracting states. The convention obliges watercourse states to utilize international watercourses in an equitable and reasonable manner, consistent with their protection, with the goal of optimal and sustainable use, while considering the interests of all co-riparians and giving special regard to vital human needs. Within this framework, the convention requires that states:

· Enter into negotiations at the request of any of the watercourse states, with a view to adopting agreements that adjust and apply the convention’s fundamental principles (Article 3).

· Cooperate and participate actively and equitably in the development of international watercourses and in the protection of river ecosystems (Articles 5, 8, 20, 25).

· Take all appropriate measures to avoid causing significant harm to co-riparian states through the use of an international watercourse (e.g., by enacting national legislation on water uses) (Article 7).
· Observe consultation, negotiation, and information exchange procedures before the implementation of measures that could be significantly harmful to other watercourse states (Articles 11-19).

· Prevent, reduce and control pollution in international watercourses that may significantly injure other watercourse states or their environment (Article 21).

· Take all necessary measures to prevent the introduction into international watercourses of exotic species that may cause significant transboundary harm, as well as protect the marine environment as it may be affected through river systems (Articles 22-23).

· Consult on the establishment of joint management mechanisms such as water governance bodies, management plans, contingency plans, and joint water quality standards (Articles 21-24). 

· Take all appropriate measures to prevent and address emergencies and promptly notify other potentially affected states and international organizations (Article 28).

· Seek the settlement of disputes by peaceful means, following the convention’s procedures (Article 33).

The UN Watercourses Convention would enable interstate cooperation in international watercourses to flourish, endure, and develop into more advanced schemes of benefit-sharing and joint integrated river basin management. Once effective and widely implemented, the convention will contribute to on-the-ground improvements in the management and use of shared water resources by governing interstate relations in the absence of other legal instruments, fostering the adoption of watercourse agreements, and supporting the implementation of existing freshwater treaties. 
Through this process, the UN Watercourses Convention will supplement and strengthen the regulatory framework of other global environmental agreements, such as the Conventions on Biodiversity, Wetlands, and Climate Change. 

III. The UN Watercourses Convention and the CBD

The UN Watercourses Convention will support and promote biodiversity conservation and sustainable use through improved coordination and cooperation among watercourse states. In so doing, the convention will advance CBD Decision VII/4, on Inland Waters Biodiversity, which underscores the need for CBD Parties to address transboundary river basin management issues.  

The CBD relies on the ecosystem approach as its fundamental principle, but makes clear that Parties hold sovereign rights over genetic and biological resources within their own territories. When such resources form an integral part of transboundary watersheds, international cooperation becomes an indispensable tool for enabling the integrated management of the entire basin and thus the application of the ecosystem approach in a transboundary context.  

The implementation of the CBD is thus directly dependent on the effectiveness of instruments capable of fostering and underpinning coordination and joint natural resources management among parties sharing freshwater resources. While those enabling instruments can be adopted at different levels, there is a strong need for the UN Watercourses Convention to play this role more effectively on a global scale. Only 40% of the world’s transboundary watersheds are subject to a cooperation regime among watercourse states. Among existing treaties, only 20% involve all basin states. Moreover, many such treaties have considerable flaws. For example, many agreements simply define borders or deal with joint water development projects. Some determine a fixed partition of the water resources among riparians, thus failing to account for ever-changing circumstances and needs. Many agreements neither deal with pollution nor provide for ecosystem protection. Many also fail to address integrated river basin management—a crucial approach for utilizing and protecting freshwater systems according to natural, not political boundaries. Finally, only half of these agreements contain monitoring provisions and 80% lack or have inadequate enforcement mechanisms.
 The value of an effective UN Watercourses Convention to fill in as a governance mechanism in the absence of basin-level or regional agreements becomes obvious in this scenario.

The CBD and the UN Watercourses Convention share common goals and strategies, and could supplement each other in many ways. Once in force and widely implemented, the UN Watercourses Convention will provide the necessary legal framework for interstate cooperation on sustainable use and protection of international watercourses. The CBD, in turn, will create the incentives necessary for basin states to incorporate biodiversity concerns into cooperative efforts in transboundary watersheds.
IV. Key Provisions of the UN Watercourses Convention for Biodiversity Conservation and Sustainable Use

Scope
The UN Watercourses Convention is in harmony with the CBD in that the former also incorporates environmental and biodiversity concerns. The UN Watercourses Convention applies to river systems that cross international boundaries, including major watercourses, their tributaries, and connected lakes and aquifers, even when these components are entirely located within a single state.
 The convention’s systemic approach is sound, given the hydraulic interconnections within a single watershed, between the mainstream and connected water bodies, and between surface and underground waters. 

The UN Watercourses Convention governs all non-navigational uses of international watercourses, including instream uses needed to conserve freshwater ecosystems. Art. 10(1) of the convention puts all forms of water utilization on equal footing, i.e., environmental considerations in the context of water allocation and management become just as important as social and economic factors. This is important from a freshwater conservation perspective. 

Equitable and Reasonable Utilization and No-Harm
Art. 5(1) of the UN Watercourses Convention requires states to utilize international watercourses in an equitable and reasonable manner. In so doing, states must pursue the sustainable development of the watercourse and act consistently with its adequate protection against environmental degradation. In particular, allocation decisions are to consider all factors that may be relevant in the promotion of reasonable and equitable water use and management across international borders. Such factors would include, for example, the natural conditions of the watercourse, transboundary environmental effects, and the conservation of freshwater resources. 

Art. 7 of the UN Watercourses Convention requires watercourse states to take all appropriate measures to prevent the occurrence of significant transboundary harm, when utilizing an international watercourse in their respective territories.
Environmental Protection
The UN Watercourses Convention addresses the protection, preservation, and management of international watercourses. For example, Art. 20, requires contracting parties to protect and preserve aquatic ecosystems through individual and, where appropriate, joint action. This obligation would include the conservation and sustainable use of the living resources forming an integral part of those systems. 
The convention specifically includes the goal of protecting living resources in the scope of the obligation, under Art. 21, to prevent, reduce, and control water pollution. Also relevant here are the obligations related to the introduction of invasive species and the protection of the marine environment, established under Arts. 22 and 23, respectively. 
Moreover, Art. 24(b) requires watercourse states to consult with each other concerning the management of an international watercourse, at the request of any of them. The management of international watercourses involves both their development and protection. Hence, the implementation of this provision would foster, for example, the joint management of fisheries or the development of joint assessments to determine sustainable fishing quotas.
Procedural Rules
Generally, the CBD establishes that “each Contracting Party shall, as far as possible and as appropriate, cooperate with other Contracting Parties…, in respect of areas beyond national jurisdiction and on other matters of mutual interest, for the conservation and sustainable use of biological diversity.” The UN Watercourses Convention provides specific structure and guidance for cooperation between watercourse states.
 For example, Art. 17(1) of the CBD deals generally with the sharing of data relevant to the conservation and sustainable use of biodiversity. The UN Watercourses Convention also codifies a data-sharing obligation, but tailors that duty to the specific case of international watercourses. Arts. 9 and 31 of the convention clarify the nature of the information to be exchanged and of the exchange process itself, as well as the extent of such a duty, other correlated obligations, and the applicable exception. 
In regards to procedural rules, Art. 14(1)(c) of the CBD simply requires parties to notify, exchange information, and consult on activities likely to result in significant adverse impacts on the biological diversity of other states. The UN Watercourses Convention not only codifies the obligations to notify, exchange data, and consult in regards to major planned measures. Arts. 11-19 of the convention create a detailed procedure, with clear rules and timetables, through which states are to implement those duties. 
Dispute Settlement

Art. 27 of the CBD and Art.33 of the UN Watercourses Convention follow a similar step-by-step approach, recognizing negotiations as the primary mechanism for solving disagreements. If that fails, both conventions offer Parties additional means to solve their disputes. However, The UN Watercourses Convention contains an additional alternative that applies if, after six months from the time of a request for negotiations, parties to the dispute do not reach an agreement. Any party may then submit the controversy to impartial fact-finding by a commission especially created to analyze the case and issue a final report. The convention requires states to consider the fact-finding report in good faith, but such report is not binding on the parties to the controversy. 
Facts are crucial when it comes to international watercourses and their sound management. Without an accurate knowledge and impartial assessment of the facts, disagreements between watercourse states may easily turn into real disputes or remain unsolved indefinitely. This condition may feed unnecessary tensions and hamper the cooperative management of the resource. Hence, that fact-finding mechanism could add significantly to the dispute settlement framework of the CBD, in situations where conflicts between watercourse states that are parties to both conventions involve biodiversity concerns. 

V. Why Reiterate the Content of a Previous COP Decision?

WWF considers it not only appropriate but necessary that COP 9 reiterates the call for ratification and implementation of the UN Watercourses Convention contained in Decision VIII/27. The UN Watercourses Convention has a much broader role in supporting CBD implementation than merely in regards to invasive species. Incorporating the same call into a decision under the Programme of Work on Inland Waters Biodiversity will send parties the important message that interstate cooperation is crucial for the conservation of inland waters biodiversity, and that the UN Watercourses Convention provides an adequate framework for informing and fostering that cooperation.
Referring to the UN Watercourses Convention only in the context of the invasive species work programme underestimates the convention’s much wider scope. It overlooks the convention’s role in contributing to the management of international watercourses, to their equitable and sustainable use, and to the protection and preservation of freshwater ecosystems and living resources. 

More fundamentally, simply linking the convention to invasive species fails to underline poor water governance as a main obstacle to the full implementation of the ecosystem approach across international borders. In a transboundary context, where CBD parties physically share water resources, it is impossible to apply adequately an ecosystem approach unless watercourse states act jointly or, at the least, in a coordinated manner. 
In order to do so, states need a regulatory framework establishing their rights and duties in the utilization and protection of such resources. Although not in force, the UN Watercourses Convention has contributed to the adoption of water treaties to play that regulatory role. 
Nonetheless, the task of establishing arrangements or agreements between watercourse states remains daunting and of the utmost importance. In order for the convention to fill this regulatory gap and govern interstate relations in places suffering from poor water governance, it must be in force and widely ratified. Only then, will the convention apply directly and have binding effects among its parties. 

The ratification and implementation of the UN Watercourses Convention, therefore, must be placed in the appropriate context within the CBD implementation framework: the Programme of Work on Inland Waters Biodiversity. The COP 9 decision in question would reflect the convention’s role to support CBD implementation in regards to transboundary water allocation, protection, and management. Otherwise, why do we need multiple programmes of work if not to indicate to parties what the relevant activities are for the conservation and sustainable use of biological resources in the different biomes? 
Simply put, when implementing the Programme of Work on Inland Waters Biodiversity, parties should be aware of the content and the importance of the UN Watercourses Convention. Likewise, when considering the possibility of becoming a party to that convention and assessing the related pros and cons, CBD parties should know of the key synergies and complementarities between the two conventions. 
In addition, the CBD’s Strategic Plan emphasizes the need for cooperation between all relevant international instruments and processes to enhance policy coherence. In that regard, WWF would like to bring to the attention of COP 9 the ongoing initiatives and efforts to raise awareness of the applicability and relevance of the UN Watercourses Convention and to assist states that decide to assess the convention’s national relevance. 

In 2006, right before the adoption of Decision VIII/27 by COP 8, WWF launched a global initiative to bring into force and support the implementation of the UN Watercourses Convention. Partners in this initiative include Conservation International, Green Cross, the Economic Community of West African States (ECOWAS), GWP-West Africa & Central America, the International Water Association (IWA), UNESCO Centre for Water Law, Policy and Science, and the World Development Movement. 

In the last two years, a growing chorus has been calling on countries to ratify and implement the UN Watercourses Convention, including the UN Secretary-General’s Advisory Board on Water and Sanitation in its 2006 Hashimoto Action Plan; the UN Secretary-General, acting as depositary, ahead of the 2007 UN Treaty Event; UNDP and The Netherlands, during a Panel/Reception organized at the UN headquarters by the Dutch Government, Green Cross, UNDP, UN Office of Legal Affairs; representatives from ten West African states, during a Regional Workshop organized by GWP West Africa, UNESCO Centre for Water Law, Policy and Science; and His Royal Highness the Prince of Orange, speaking to the Plenary of the 118th Assembly of the Inter-Parliamentarian Union, in April 2008.  

WWF urges the COP 9 to add its voice as well. COP 9 cannot require parties to ratify a given international treaty, as this would violate a state’s sovereignty to decide on which conventions to join, in accordance with national capacities and interests. Still, this COP can and should support those international awareness-raising efforts by highlighting the intimate relationships between the goals pursued by the CBD and by the UN Watercourses Convention. 

COP 9 could do so by reiterating the call on parties to ratify and implement the UN Watercourses Convention within the broader, more appropriate context of the Inland Waters Biodiversity Programme of Work. This will show the world that CBD parties genuinely recognize the value of the UN Watercourses Convention on a global scale. 

Even if one or two CBD parties (out of 190) have questions whether it would be in their national interest to ratify the UN Watercourses Convention, such countries have nothing to gain by blocking the international community from acknowledging the role of that convention globally. In fact, such countries have much to lose by showing complete disregard for the interests of other CBD parties that could benefit greatly from the convention’s entry into force and widespread implementation. 

Any CBD parties that have already thoroughly assessed the UN Watercourses Convention’s domestic applicability and concluded that they do not wish to become a party to it may take no notice of the reiterated call for ratifications. Those countries that have not done so may use the opportunity to clarify any pending questions and evaluate more carefully whether the convention may serve national interests—if not today, due to current circumstances, perhaps in the future. 
NOTES
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