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Conference of the Parties to the Convention on Biological Diversity

Eighth meeting Curitiba, 20-31 March 2006
Article 8(j) and Related Provisions (Agenda Item 18)

	Summary 

The Eighth Meeting of the Conference of the Parties to the Convention on Biological Diversity will be an important opportunity to adopt urgent measures and to further advance the implementation of Article 8(j) and related provisions.

WWF is concerned that no significant actions have been taken so far at international level to stop misappropriation and preserve the traditional knowledge, innovations and practices of indigenous and local communities related with biological resources.

This paper outlines critical steps, which should be taken by CBD Parties to stop misappropriation and preserve traditional knowledge, as well as a series of recommendations on issues, which should be included in any regime to protect and preserve traditional knowledge. These include:

1. Recognition of the environmental and cultural values of traditional knowledge, innovations and practices.
2. Critical steps to protect, preserve and maintain traditional knowledge, innovations and practices:

(i) Stop further misappropriation of traditional knowledge;
(ii) Explore the need for an international legally binding regime for the protection of traditional knowledge related with biological resources;
(iii) Adopt interim minimum standards for the protection, preservation, and maintenance of traditional knowledge;
(iv) Accelerate national processes for the implementation of sui generis framework.
3. Preconditions for any regime aimed at protecting and preserving traditional knowledge.
4. Measures to balance power inequalities in negotiation processes.
5. Strengthening participation, partnership, and coordination.
6. Strengthening the role of Working Group on Article 8(j) and related provisions.



1. Recognition of the environmental and cultural values of traditional knowledge, innovations and practices
WWF appreciates the enormous contributions indigenous peoples have made to the maintenance of many of the earth's most fragile ecosystems and the importance of their knowledge for the conservation of these areas in the future. This contribution has been acknowledged at the international level in the Convention of Biological Diversity, the most important provisions being Articles 8(j) and 10(c).

Therefore, it is necessary to bear in mind that the main objective of Article 8(j) of the CBD is not the promotion of the commercial use of traditional knowledge associated with genetic resources, but to respect, preserve, and maintain these knowledge, practices and innovations due to their role in the conservation and sustainable use of biodiversity.

WWF acknowledges the work of WIPO in the preparation of draft provisions for the protection of traditional knowledge. Indeed, Intellectual Property Rights Systems should be transformed to have a more balanced and equitable approach and be more respectful of indigenous and local communities’ rights over their knowledge. However, this alone is not going to achieve the objectives of Article 8(j). There is a need to address other elements using non-intellectual property rights mechanisms more suitable to the characteristics of this kind of knowledge and based as much as possible on customary laws.

Sui generis frameworks should focus on the preservation of all elements involved in the intergenerational transmission of traditional knowledge, innovations and practices related with biological resources, including provisions to strengthen knowledge and innovation systems. It will also require recognition and respect for traditional territories and fundamental human rights.
In implementing Article 8(j), consideration should be also given to Article 10(c) of the CBD that encourages governments to protect the customary use of biological resources according to traditional cultural practices compatible with conservation and sustainable use.

WWF urges COP to focus the main goal of any sui generis framework on the protection, maintenance, recovery and preservation of the environmental and cultural values of traditional knowledge.

2. Critical steps to protect, preserve and maintain traditional knowledge, innovations and practices
Over a decade since the CBD entered into force, the international community has not yet been able to agree on specific measures and actions to control the misappropriation of traditional knowledge, and very few countries have adopted national legislation to protect and preserve this knowledge. 
Given the intangible nature of traditional knowledge, the fact that most unauthorized use takes place beyond national borders and the fact that a considerable
amount of this knowledge is already in the public domain, domestic measures must be accompanied by international legally binding provisions and legislation adopted by user countries, in order to be effective. Access to genetic resources and patent applications involving a biological resource are certainly one of the most worrisome vehicles for the misappropriation of traditional knowledge. Several measures to control biopiracy have already been proposed and are widely accepted. It is time to put these proposals into practice and take urgent actions to move beyond the definition of elements for a sui generis system.

i) Stop further misappropriation of traditional knowledge
At present, there are at least three major steps that can be taken in order to move forward in the direction of the goals of Article 8(j) and its related provisions. Firstly, adopting a system to control the flow of traditional knowledge; secondly, sharing the benefits arising from the use of traditional knowledge; and finally, requiring prior informed consent for any access to the knowledge and lands of indigenous and local communities embodying traditional lifestyles.

WWF urges COP to take initial steps, with the full involvement of indigenous and local communities representatives, to stop further misappropriation of traditional knowledge, by adopting an international system of certificates of origin of traditional knowledge; disclosure of origin of genetic resources and traditional knowledge, and the provision of evidence of prior informed consent and benefit sharing in applications for patent and other intellectual property rights.

ii) Explore the need for an international legally binding regime for the protection of traditional knowledge associated with biological resources
Traditional knowledge cannot be treated in isolation. It is inextricably linked to the natural resources to which it is related, the cultural systems that maintain it and the traditional territories which support both the natural resources and the cultural practices associated with them. Indeed, there have been many calls for a holistic approach to the protection of traditional knowledge based on principles of customary laws and practices.
It is most likely that the ABS international regime will not include all necessary provisions for the protection of the whole system of knowledge of indigenous and local communities, as it will only include knowledge related to genetic resources. Likewise, any measures developed under the scope of WIPO´s mandate, will only address the intellectual property aspects of traditional knowledge.  

Moreover, the language of the CBD regarding the protection of traditional knowledge is vague and does not recognize it as the cultural patrimony of indigenous and local communities. 

Therefore, the need for developing an international regime to protect the whole system of knowledge, innovations, and practices related to biological resources should be explored in consultation with indigenous and local communities. This regime should be conceptualized as an overarching framework, which would link and articulate the different instruments addressing the protection and preservation of traditional knowledge, based on the principles of communities` customary law and consistent with human rights instruments. 
WWF urges COP to  explore options for a broader and holistic approach at the international level for the protection, maintenance, and preservation of the integral system of traditional knowledge, innovations and practices related with biological resources, with the full involvement of indigenous and local communities´ representative; and examine the need for an international legally binding overreaching framework for the protection and preservation of these systems of knowledge based on indigenous and local communities customary laws and human right laws..

iii) Adopt interim minimum standards for the protection, preservation, and maintenance of traditional knowledge

While discussing the most effective measures to protect, preserve, and maintain indigenous and local communities’ systems of knowledge and innovation at the international level, it would be appropriate to agree on minimum standards, in consultation with indigenous and local communities, which Parties would commit to implement under their national regulations in the short term. These standards could then be monitored in order to evaluate their effectiveness. The standards would not be an end in themselves, but the experience gained in their implementation would contribute to international efforts to develop longer-term comprehensive and effective legally binding measures for the protection and preservation of traditional knowledge. 

WWF urges COP to adopt minimum standards for the protection and preservation of traditional knowledge, innovations and practices associated with biological resources, with the full involvement of indigenous and local communities’ representative, based on customary laws and human rights laws. These standards should address rights to traditional territories and lands, guarantee access to natural resources, and health and education programs tailored to the communities´ needs and cultural values.

iv) Accelerate national processes for the implementation of sui generis frameworks for the protection and preservation of traditional knowledge
While protecting traditional knowledge is a complex task, with political will some key steps can be taken in the short term. Following many years of debate, it is now necessary to reach consensus and accelerate national processes for the development of regulations and to address the current threats to traditional knowledge, innovations, and practices.

WWF urges COP to request Parties to carry out national processes for the protection, maintenance, and preservation of traditional knowledge and dedicate greater effort to implementing existing national regulations for the protection of these systems of knowledge. To attain this goal, a broad, meaningful, and culturally sensitive participatory process with indigenous and local communities should be established. 
3. Preconditions for any regime aimed at protecting and preserving traditional knowledge

Any regime for the protection and preservation of traditional knowledge, innovations, and practices should be consistent with and supportive of human rights laws. It is also necessary to recognize, at the highest level, other rights that constitute preconditions for the effectiveness of the regime. 

i) Adopt and implement ILO Convention 169 

There is an important link between the enjoyment of fundamental human rights by indigenous and local communities and environmental conservation. However, this link has not been sufficiently acknowledged in international and national legislation. 

At present, Convention 169 Concerning Indigenous and Tribal Peoples in Independent Countries of the International Labour Organization is the most important legally binding international instrument addressing indigenous peoples’ rights, including those rights related with natural resources, emphasizing the relations of indigenous peoples with their natural environment and the territories in which they live. However, few countries have adopted Convention 169, and in those countries where it has been adopted, its implementation is often weak. 
WWF urges COP to request Parties to: 
a) adopt and implement ILO Convention 169 Concerning Indigenous and Tribal Peoples in Independent Countries; and 

b) follow the principles and provisions of ILO Convention169 in the development of national and international regulations regarding the protection of traditional knowledge, innovations, and practices associated with biological resources.

ii) Recognition of traditional knowledge as the cultural patrimony of indigenous and local communities embodying traditional lifestyles

To date, there is no legally binding international agreement that univocally recognizes the inalienable property rights of indigenous peoples and local communities over their traditional knowledge. 

WWF urges COP to recognize at international level traditional knowledge as the cultural patrimony of indigenous peoples and local communities embodying traditional lifestyles, and give them full control over access to their traditional knowledge.

iii) Recognition of rights over traditional territory

Document UNEP/CBD/WG8J/4/7 prepared by the Secretariat recognizes the important link between protecting traditional knowledge and securing tenure over the land and water of indigenous and local communities. Although this is important, is not enough. It is necessary to acknowledge the notion of traditional territories and recognize the rights of indigenous peoples to their territories, as a matter of equity and a strategy for biodiversity conservation, preservation of traditional knowledge, and the improvement of livelihoods. 

Traditional territories keep indigenous people together and are the basis for maintaining their culture. The fragmentation of these territories and the displacement of people have affected the cosmovision of indigenous peoples and their harmonic relation with nature. While adapting to a different environment, many indigenous communities will disintegrate and with them centuries of knowledge over nature, natural resource management systems, and conservation practices.

WWF urges COP to request Parties to:

a) recognize the link between traditional knowledge, biodiversity, and indigenous territories as a fundamental condition for the maintenance of traditional knowledge, innovations, and practices and to preserve the dynamics involved in the intergenerational transmission of these systems of knowledge;
b)  initiate national intercultural dialogue to solve claims over lands and recognize indigenous rights over their traditional territories, and avoid further fragmentation of traditional territories;
c) adopt specific measures to preserve traditional territories of isolated and semi-isolated indigenous peoples.

iv) Recognition of rights over natural resources within indigenous and local communities’ lands and their link with traditional knowledge systems.

In the majority of countries, there is poor clarity regarding the rights over natural resources within indigenous and local communities’ lands. This creates confusion and disrupts indigenous peoples´ relation with nature. In order to preserve and maintain their traditional knowledge, communities should have access and autonomy to manage their natural resources in accordance with their customary laws and practices.

WWF urges COP to request Parties to clearly recognize the rights of indigenous peoples and local communities over natural resources associated to their traditional knowledge, innovations, and practices within their territories and lands.
v) Recognition of rights over access to genetic resources and the link between traditional knowledge and genetic resources

In areas inhabited by indigenous and local communities, it should be presumed that any access to genetic resources inevitably involves access to the traditional knowledge associated with them and, therefore, rights should be recognized accordingly.

WWF urges COP to recognize the inextricable link between genetic resources and traditional knowledge in areas inhabited and/or used by indigenous peoples and local communities. Any access to genetic resources in areas inhabited or used by indigenous and local communities should require the prior informed consent of those communities, while the benefits derived from the genetic resources should be shared with them. 

vi) Adoption of measures to facilitate the exercise of customary law and mechanisms to link customary law with national and international legislation

Indigenous peoples and local communities should have the right to regulate access to their traditional knowledge, lands and territories under their customary laws, for instance through research protocols developed under their own regulations.

However, not many countries have effectively recognized the right of indigenous and local communities to exercise their customary laws. Those who have, only recognize the effects of customary laws within communities’ lands and between community members.

Customary laws could play an important role in protecting traditional knowledge, for instance, by defining the procedure to grant prior informed consent for the use of genetic resources and traditional knowledge, and the conditions to enter indigenous land or territories, as it has been acknowledge in document UNEP/CBD/WG8J/4/7.

WWF urges COP to recognize the right of indigenous peoples and local communities to exercise their customary laws and to develop mechanisms to link customary law with national and international regulations.
WWF urges COP to incorporate the principles of indigenous and local communities´ customary law in any international instrument addressing traditional knowledge issues. 

vii) Guarantee indigenous and local communities’ access to justice and conflict resolution mechanisms that take account of the cultural characteristics of their communities

In order to be effective, any regime should have a mechanism to solve disputes and claims to which all parties have equal access. Judiciary systems should be transformed in order to meet the interest and needs of indigenous and local communities. It is also necessary to have mechanisms to solve inequalities among different parties, tailored to the needs of indigenous and local communities and based on customary laws. 

WWF urges COP to request Parties to define and enforce the necessary measures to guarantee that indigenous and local communities have full access to justice and conflict resolution mechanisms, defining procedures to link them with their own dispute resolution systems under customary laws.

4. Measures to balance power inequalities in negotiation processes

For those cases in which communities decide to authorize access to their traditional knowledge and resources for direct or indirect commercial purposes, the sui generis system should provide the necessary measures to help balance the power inequalities between parties and guarantee that market rules are equitably applied. In other words, if the negotiation process is carried out in accordance with principles of equity and justice, and free informed consent is given by all actors involved then all parties involved in the commercial transaction should receive a fair share of the benefits,. These principles should also guide international negotiation involving traditional knowledge issues.

The mechanisms proposed to enhance participation and access to information in documents UNEP/CBD/WG8J/4/5 and UNEP/CBD/WG8J/4/6 are important advances, but do not address the core cause of the unbalance in negotiation processes.

WWF urges COP to identify measures to balance power inequalities in various negotiation processes, including the definition of sui generis systems; the international regime for access to genetic resources; and in the negotiation of agreements for the use of traditional knowledge and natural resources, in order to guarantee the fairness and equity of these processes. 
5.  Strengthen participation, partnership, and coordination 

WWF welcomes the documents prepared by the Secretariat for the Fourth Meeting of the Working Group on Article 8(j) and related provisions regarding the criteria for the operation of the voluntary funding mechanisms for indigenous and local communities’ participation in CBD meetings, UNEP/CBD/WG8J/4/5 and document UNEP/CBD/WG8J/4/6 on the role of the thematic focal point under the clearing-house mechanism.
WWF believes that the only way to develop policy and legislation for the protection, maintenance, and preservation of traditional knowledge is through meaningful and culturally sensitive participatory processes, where indigenous and local communities have the opportunity to influence the outcomes. Therefore, it is important to guarantee participation and well designed mechanisms at all levels in order to ensure consistency between local, national, and international processes, as well as including the different forums involved in indigenous issues.  

WWF believes that more efforts should be dedicated to enforce cooperation and coordination among different UN agencies as well as between different public offices at the national level.  The creation of an inter-agency support group under the leadership of UNPFII offers an opportunity for an enhanced coordination and cooperation at the international level.  

WWF urges COP to: 
a) allocate more funding to support the participation of indigenous and local communities and coordination among their organizations in all relevant UN forums, to ensure consistency and continuity, and to facilitate the coordination of their positions at national level. 

b) define participatory mechanisms at the national level to guarantee a meaningful, informed, and culturally sensitive participation, with special attention to the participation of women.

c) define coordination mechanisms at national level among different agencies in order to ensure consistency in their approach to traditional knowledge and biodiversity and in national positions presented at different international fora.

WWF urges COP, international agencies and NGOs to: reinforce partnerships with indigenous and local communities to carry out initiatives for the protection, preservation, and maintenance of traditional knowledge and practices that contribute to biodiversity conservation and poverty alleviation.

6. Strengthen the role of the Working Group on Article 8(j) and related provisions
The importance of the Working Group on Article 8(j) (WG8J) has not been sufficiently recognized by all Parties. Considering that indigenous and local communities´ traditional knowledge is a cross- cutting issue within the CBD, the role of the WG8J is critical to coordinate CBD work relevant for indigenous and local communities, guarantee consistency in the approach to traditional knowledge and indigenous issues in all the different programs of the CBD, and to ensure consistency with human rights instruments addressing indigenous and local communities´ rights.

The WG8J also has an important role in coordinating with other UN agencies addressing indigenous and local communities’ rights and giving indigenous and local communities a space to fully participate in CBD negotiations and debates.

Therefore, any potential role of the WG8J regarding the negotiation of the international regime on ABS should not be seen as duplication of work, but as a contribution to the Working Group on ABS, in order to guarantee that any proposed ABS instrument properly addresses the rights and interest of indigenous and local communities regarding their traditional knowledge, practices and innovations associated with genetic resources. 

Additionally, the participation of indigenous and local communities should not be limited to the WG8J, but should be promoted and enhanced in all relevant working and technical groups within the CBD.

WWF urges COP to: 

a) support the continued work of the Working Group on Article 8(j) and related provisions  and accelerate its work on the preparation of a sui generis regime for the protection and preservation of traditional knowledge, innovations and practices,

b) give the Working Group on Article 8(j) the mandate to provide advice to the Working Group on ABS on specific measures for the protection of traditional knowledge related with genetic resources;

c) strengthen and facilitate the participation of indigenous and local communities´ representatives in the negotiation of the International Regime on Access and Benefit Sharing, and define appropriate mechanisms to guarantee their full, timely, meaningful and informed participation.
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WWF's mission is to stop the degradation of the planet's natural environment and to build a future in which humans live in harmony with nature, by:


-	conserving the world's biological diversity


-	ensuring that the use of renewable natural resources is sustainable


-	promoting the reduction of pollution and wasteful consumption.
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